Assuming   that   the  complainants were  engaged in a protected activity,
respondent   nonetheless  argues  that  the  action taken by the respondent  in
this   case  was   not motivated in any part hy  the protected activity.
Respondent   maintains   that   the  action  taken  by   the  respondent was based
on   its   sincere desire to protect  its employees  and equipment,   and since
accidents   had  happened previously,   and since appropriate action had been
taken  by   the   respondent,   these  incidents   evidence a consistent  and fair
policy  by   the  respondent.

With   regard   to  the posting of  the December  15,  1980,  safety notice,
respondent   states   that  it was  in  fact a  repeating  of a safety notice  issued
March   30,   1976,   and that  it was posted on December 15 because of  an accident
which   occurred  on December 12,  1980.     The notice required all employees
to     make   sure   the   equipment  operators  see you when approaching  them",   and
respondent   asserts   that both  complainants were aware of  this safety
notice   and   knew  of  its  contents.     Respondent asserts  that  the notice was
reposted   because  mine'management wanted  to  protect  its  legitimate interest
In   its   employees   and equipment,   and concludes  that the accident which
occurred  would   not have happened but  for  a violation of  this  rule.

Regarding   the December 12,   1980,   accident,   respondent states  that
the  incident   occurred at a different  area of the mine where a supply
truck   driven  by  one August Parilli,   Jr.,   was  struck by a piece of heavy
equipment.      Since Mr.   Parilli was  at  fault,   a letter of  reprimand was
drafted   to  him but was never sent because he voluntarily terminated his
employment,      With   respect  to a second  incident where a hi-lift  operator
backed   into   the  side of the struck of an  Independent coal hauler   (the
Wolfe   incident),   respondent  states  that   the   truck driver was at   fault because
his   truck  was   in  an inappropriate area  and no  reprimand was given to   the
hl-lift   operator.      Since the truck driver was an  independent contractor,
respondent   states   that he could not be reprimanded.

Regarding   the  third accident which occurred  in mid-1980,  where the
wheel   of   a   piece  of heavy equipment struck a  foreman's vehicle   (the Chumpko
incident),   respondent states  that  it was  determined that because of the
foggy   conditions,   the employee was not  at  fault.     However,   respondent  also
states   that   the  foreman was orally reprimanded for  this  incident  and it
was   but   one   of   the  factors  leading to his  subsequent  termination in
November   of   1980,

Respondent   maintains  that  the record  in this   case demonstrates  that
the  next   logical   step by mine management when the  rules were violated
was   to   send   a  letter  to  those who  failed  to   comply with  those rules,
and   to   deny   the   respondent  to  take  this  step would prevent it  from any
protection  of  its   interests  in such situations.     Respondent asserts
that   the   aforesaid  incidents  with  the hi-lift  and  truck of the independent
coal   operator  and   the incident  concerning the foreman further demonstrates
the   fair,   consistent and unbiased approach  in similar matters.     Respondent
also   notes   that   Patrick Belculfine, when  called by  the complainants  as
per  cross-examination,   testified as  to questions  of counsel Zera on
Record,   Page  48,   as  follows:
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